ACCEPTED

02-19-00410-CV

SECOND COURT OF APPEALS
FORT WORTH, TEXAS
3/27/2020 1:59 PM

DEBRA SPISAK

CLERK

No. 02-19-00410-cv

In the Court of Appeals for the SecondeBISIHIcE ArreaLs

FORT WORTH, TEXAS

Ffort Worth, Texas 3/27/2020 1:59:56 PM

DEBRA SPISAK
Clerk

RAWNDA DRAPER, MARK SCOTT, MEGAN SCOTT, JEREMY FENCEROY,
AND BRADLEY HERBERT,

Appellants,
V.

CiTY OF ARLINGTON, TEXAS AND W. JEFF WILLIAMS, MAYOR OF THE
CITY OF ARLINGTON,

Appellees.

On Appeal from the 67th Judicial District Court
of Tarrant County, Texas
Cause No. 067-310481-19

BRIEF OF AMICUS CURIAE TEXAS ASSOCIATION OF
REALTORS IN SUPPORT OF THE APPELLANTS

JONATHAN F. MITCHELL
State Bar No. 24075463
Mitchell Law PLLC

111 Congress Avenue, Suite 400
Austin, Texas 78701

(512) 686-3940 (phone)

(512) 686-3941 (fax)
jonathan@mitchell.law

Counsel for Amicus Curiae



IDENTITY OF PARTIES AND COUNSEL
The identity of the parties to this appeal and their counsel are correctly

set forth in their respective briefs. Amicus curiae is:

Texas Association of Realtors

Amicus curiae is represented by:

Jonathan F. Mitchell

State Bar No. 24075463
Mitchell Law PLLC

111 Congress Avenue, Suite 400
Austin, Texas 78701

(512) 686-3940 (phone)

(512) 686-3941 (fax)
jonathan@mitchell.law



TABLE OF CONTENTS

Identity of parties and coOUNSEl..........ccocevevieiiiiiininieiie i
Table Of COMEENLS...veiieireieeirieeeiteeeeeteeeeeteeeeerreeeeeteeeeeerreeeersaeeeeseeeeessseesessaeeesssneesnns ii
INAEX Of AULROTIEIES. ....vviieeireeeeiteeeetee ettt e et e eetreeeebreeeerreeeeseeeeenseeeenns iii
[SSUES PIrESENTEA ....eouiiuriiiieiieieeieeterie ettt ettt ettt s e ae et e s et e beeaeens iv
INterest Of AMICUS CUIIAC ....veeeevuvereeeirieeeiieeeeeireeeeetteeeeereeeentaeeeessseeeessreeeesseeeesseeesnnns 1
SOUICE O FEE..veeietrieietieeceee et eere et e e eaae e e eeabeeeesreeeensaseeennaeeeennns 1
StateMENTt Of FACES ..eiiiiuiiiieiiieeceiee ettt e et eertre e e etreeeeesreeeeseeeeenneeeennes 1
ATGUIMENT ..o 3
L. The city’s decision to categorically prohibit short-term

rentals outside a city-defined zone is unreasonably
burdensome and oppressive in relation to the underlying
gOVErnMENtal INTEIESt ......ccueuerueuirueirieirreiereteeeeet ettt 5

II.  The city’s decision to prohibit owners from renovating
their property to add bedrooms for short-term rentals is
unreasonably burdensome and oppressive in relation to

the underlying governmental interest .........ccccevevvevveveeirenenneneecnennenn. 8

III.  The plaintiffs are entitled to a temporary injunction.............ccceevenne.. 10
CONCIUSION ...ttt ettt b et sttt sa e ae s 10
Certificate of COMPHANCE......cccevverueririiiiicteieereeet e 11
Certificate Of SEIVICE...c.eriiiirieieierieierteteteerteeee ettt 12

ii



INDEX OF AUTHORITIES

Cases
Buchanan v. Warley, 245 U.S. 60 (1917) ...covvevereneninieierieneneneeeeeeseeneennens 3
Heller v. Doe, 509 U.S. 312 (1993)....cetriiienienenenietetenienensessteeeeessessessennes 6
Iranian Muslim Org. v. City of San Antonio,

615 S.W.2d 202 (TeX. 1981) .oorverrverreeeeeeeeeesseesseessssessssesseessssesssssssenee 10
Patel v. Tex. Dep’t of Licensing & Regulation,

469 S.W.3d 69 (TexX. 2015) .cuverrerrerreririeienienieniesieeeeeesteseessessesseenees passim
Trump v. Hawaii, 138 S. Ct. 2392 (2018) ..uveuvervenrennirieieieneeneenieeeeeeneessennenne 5
Washington v. Glucksberg, 521 U.S. 702 (1997) wceererverseereenreneneneeeeeeseeneennes 3

ii1



ISSUES PRESENTED

The Texas Association of Realtors adopts the “Issue Presented” set

forth in the Appellants’ Brief on the Merits.
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INTEREST OF AMIcUS CURIAE

The Texas Association of Realtors is a membership association com-
posed of over 120,000 realtors. It is the largest professional membership as-
sociation in Texas. The Texas Association of Realtors is committed to advo-
cating for a strong real estate industry and protecting the constitutional
rights of property ownership.

SOURCE OF FEE

The Texas Association of Realtors is paying all fees incurred in preparing
this brief.
STATEMENT OF FACTS
On April 23, 2019, the city of Arlington enacted Ordinance 19-014 and
Ordinance 19-022. Ordinance 19-014 outlaws “short-term rentals” through-
out the city unless they fall within a designated “STR Zone.” A “short-term
rental” is defined as:

A residential premise, or portion thereof, used for lodging ac-
commodations for occupants for a period of less than thirty (30)
consecutive days. The definition of Short-term Rental does not
include a Bed and Breakfast as defined in the Unified Develop-
ment Code.

See Appellants’ Br. Tab 2. And the “STR Zone” —the only place where
short-term rentals are permitted in the city of Arlington—is defined in the
the ordinance as:

A geographically contiguous area, extending approximately one
mile from Arlington’s entertainment hub, that is bounded on
the north by E. Lamar Blvd., on the west by Center Street, on



the south by E. Abram Street, and on the east by southbound
State Highway 3 60 frontage road.

See Appellants’ Br. Tab 2. Ordinance 19-014 also requires any landlord that
wishes to operate his property as a short-term rental to obtain an annual
permit from the city. See id. Violations of Ordinance 19-014 are punishable as
a misdemeanor offense, and violators will be fined no more than $2,000. See
/.

Ordinance 19-022 imposes numerous restrictions on the landlords and
tenants that lease or occupy short-term rentals within the city-designated
zone. It restricts the number of occupants in a short-term rental to no more
than twelve at a time, regardless of the size of the dwelling. See Ordinance
19-022 § 3.12. It forbids the occupants of a short-term rental to park their
cars on any nearby residential street. See Ordinance 19-022 § 3.13. And it
categorically prohibits an owner from converting or renovating his property
in a manner that would add bedrooms for use as a short-term rental. See Or-
dinance 19-022 § 3.15.

The plaintiffs are homeowners in Arlington who occasionally rent their
property (or rooms and common areas within their home) to tenants on a
short-term basis. Plaintiff Rawnda Draper rents the spare bedrooms and
common areas of her home. CRS5. Plaintiffs Mark and Megan Scott own
three properties in Arlington that they lease to short-term renters. CR 6-7.
Plaintiff Jeremy Fenceroy owns a home in Arlington with extra bedrooms,

which he leases to short-term guests through Airbnb. CR 8. And plaintiff



Bradley Herbert own two houses in Arlington that he rents on a short-term
basis. CR 9. Each of the plaintiffs is challenging the constitutionality of Ordi-
nance 19-014 and Ordinance 19-022, and each of them seeks declaratory and
injunctive relief against their enforcement. The district court, however, de-
nied the plaintiffs’ motion for temporary injunction, CR 74, and the plaintiffs
have appealed that ruling, CR 76-78.

ARGUMENT

The city’s restrictions on short-term rentals violate the rights of property
ownership protected by due-course-of-law clause. The right of property
ownership encompasses the prerogative to use, lease, or dispose of one’s
property as the owner sees fit. See Buchanan v. Warley, 245 U.S. 60, 74
(1917) (“Property is more than the mere thing which a person owns. It is el-
ementary that it includes the right to acquire, use, and dispose of it. The
Constitution protects these essential attributes of property.”). And this is a
“fundamental” right under the due-course-of-law clause, as it is deeply
rooted in this nation’s history and tradition. See Washington v. Glucksberg,
521 U.S. 702, 720-21 (1997).

This is not to suggest that the rights of property ownership are absolute,
or that any constraint on the use of property violates the due-course-of-law
clause. The rights of property ownership are subject to the state’s police
powers, see Buchanan, 245 U.S. at 74, and it is entirely constitutional for the
city to regulate short-term rentals with an aim toward preventing nuisances

or other activities that violate the rights of neighboring landowners. But the



city must appropriately tailor the use of its police powers, and it must ensure
a proper fit between the means employed and the ends that the city hopes to
achieve. The city’s ordinances, however, adopt a blunderbuss approach and
sweep far beyond what is necessary to accomplish the city’s purported inter-
ests.

The due-course-of-law clause prohibits cities from regulating short-term
rentals in a manner that is “unreasonably burdensome” and “oppressive in
relation to the underlying governmental interest.” See Patel v. Tex. Dep’t of
Licensing & Regulation, 469 S.W.3d 69, 87 (Tex. 2015). And there are at least
two features of the city’s ordinances cannot pass muster under this constitu-
tional standard. First, the city’s complete and total ban on short-term rentals
outside a city-defined zone goes far beyond what is necessary to prevent nui-
sance or protect the rights of neighboring landowners, and there is nothing in
the record to suggest that an extreme and sweeping measure of this sort is
necessary to protect the health, safety, or morals of city residents. Second,
the city’s decision to prohibit homeowners from adding new bedrooms to
their property for short-term rentals does not advance any conceivable gov-
ernmental interest when the city simultaneously permits large houses within
the city-approved zone to allow up to 12 people to stay in any one building

during a short-term rental.



I. THE CiTY’s DEcCISION To CATEGORICALLY
PROHIBIT SHORT-TERM RENTALS OUTSIDE A CITY-
DEFINED ZONE IS UNREASONABLY BURDENSOME
AND OPPRESSIVE IN RELATION To THE
UNDERLYING GOVERNMENTAL INTEREST

The constitutional test for the city’s ordinances is set forth in Patel:

[T]he standard of review for as-applied substantive due course
challenges to economic regulation statutes [is] whether the stat-
ute’s effect as a whole is so unreasonably burdensome that it
becomes oppressive in relation to the underlying governmental
interest.

Patel v. Tex. Dep’t of Licensing & Regulation, 469 S.W.3d 69, 87 (Tex. 2015).
Ordinance 19-014, which categorically outlaws short-term rentals in Arling-
ton outside a city-defined “STR Zone,” cannot pass muster under this
standard. Whatever concerns the city may have for protecting its residents
from noise, loitering, or cars that park on city streets, these interests cannot
conceivably justify a total and categorical ban on short-term rentals outside
the city-defined “STR Zone.”

The city does not even attempt to defend the constitutionality of Ordi-
nance 19-014 under the Patel standard. Instead, the city claims only that Or-
dinance 19-014 passes muster under the hyper-deferential rational-basis
standard, which nearly every law does. See Trump v. Hawaii, 138 S. Ct. 2392,
2420 (2018) (“[T]he Court hardly ever strikes down a policy as illegitimate
under rational basis scrutiny.”). Rational-basis review is incompatible with
the Patel standard, because the rational-basis test expressly allows states to

enact laws that are over-inclusive relative to the state interests they purport



to advance. See Heller v. Doe, 509 U.S. 312, 321 (1993) (“[C]ourts are com-
pelled under rational-basis review to accept a legislature’s generalizations
even when there is an imperfect fit between means and ends.”). Patel, by
contrast, disapproves laws that are overinclusive even when they purport to
implement the state’s police powers—as it requires courts to pronounce un-
constitutional laws that are “unreasonably burdensome” or “oppressive in
relation to the underlying governmental interest.” Patel, 469 S.W.3d at 87.

So the city cannot survive the plaintiffs’ constitutional challenge simply
by invoking its police powers and demanding that the judiciary defer to its
judgments under rational-basis review. Patel requires a more searching judi-
cial inquiry, and it requires the city to explain why it must go so far as to cat-
egorically outlaw short-term rentals outside the city-approved zone—rather
than taking the more measured step of regulating and licensing short-term
rentals to prevent nuisance and other harms that the city recites in its brief.
Yet the city has not even attempted to explain why a categorical prohibition
on short-term rentals is needed to accomplish these goals, either in its brief
or at the temporary-injunction hearing.

A total prohibition on short-term rentals outside a city-approved zone is
both “unreasonably burdensome” and “oppressive in relation to the under-
lying governmental interests” that the city asserts. Consider first the city’s
claim that residents have been forced to endure “excessive noise, profane
music, parties at night, trash overflowing into the streets, excess cars parked

on neighborhood blocks, and even individuals engaging in fistfights and uri-



nating on front lawns.” Appellees’ Br. at 4. The city’s police powers surely
allow it to legislate against these behaviors,! but the city makes no attempt to
explain why a categorical prohibition on short-term rentals outside a city-
defined zone is necessary to prevent these harms—especially when Ordi-
nance 19-022 adopts a far less onerous licensing-and-regulatory scheme to
deal with these problems inside the city’s designated STR Zone. The obser-
vation that some short-term rental tenants have been badly behaved or incon-
siderate does not justify a categorical prohibition on short-term rentals out-
side a city-defined zone—especially when the record shows that the plain-
tiffs and other landlords have ensured that their tenants and guests conduct
themselves with appropriate decorum. RR 143. By the city’s logic, a munici-
pality could categorically outlaw the practice of law simply by offering evi-
dence that some lawyers steal from their clients. Pazel forbids regulatory over-
reactions of that sort. See Patel, 469 S.W.3d at 87 (“[T]he standard of review
for as-applied substantive due course challenges to economic regulation stat-
utes [is] whether the statute’s effect as a whole is so unreasonably burden-
some that it becomes oppressive in relation to the underlying governmental
interest.”).

The other problems with short-term rentals can be easily addressed with
a licensing-and-regulatory regime rather than a categorical prohibition. The

city cites testimony from Arlington resident Kari Garcia, who claims that she

1. Asitalready has. RR 237.



has called the police no fewer than 12 times in response to disturbances
caused by short-term renters across the street. 2 RR 250-51. But the city can
easily address this problem by revoking short-term rental licenses in re-
sponse to these complaints, or by issuing rules that prevent short-term
renters from disturbing the neighboring community and by holding landlords
responsible for their tenants’ behavior. A total ban on short-term rentals out-
side a city-defined zone is both “unreasonably burdensome” and “oppres-
sive in relation to the underlying governmental interests” —and the city has
not even argued to the contrary.

II. THE CiTtY’S DECISION TO PROHIBIT OWNERS FROM
RENOVATING THEIR PROPERTY TO ADD BEDROOMS
FoOrR SHORT-TERM RENTALS IS UNREASONABLY
BURDENSOME AND OPPRESSIVE IN RELATION ToO
THE UNDERLYING GOVERNMENTAL INTEREST

Section 3.15 of Ordinance 19-022 prohibits homeowners from renovating
their property to add new bedrooms for use as short-term rentals. This pro-
vision, like Ordinance 19-014, fails to satisfy the constitutional standard for
economic regulations set forth in Patel, as it is both “unreasonably burden-
some” and “oppressive in relation to the underlying governmental interest.”
Patel, 469 S.W.3d at 87

There is simply no means-end fit between the renovation restriction in
section 3.15 and any of the governmental interests that the city asserts. If the
city wants to prevent large numbers of short-term renters from occupying a

single dwelling in an effort to deter parties and commotion, then it should



cap the number of occupants per building rather than adopting a renovation
restriction. And if the city is willing to allow a landlord to purchase an exist-
ing five-bedroom house within the STR zone and use each of those rooms for
short-term rentals, then it is difficult to comprehend what governmental in-
terest is served by prohibiting a STR landlord from purchasing a four-
bedroom house and then adding a fifth bedroom through renovation. The ef-
fects on the neighboring community are no different in these two scenarios,
so it is hard to see how the renovation restriction can be characterized as an-

ything other than an “unreasonably burdensome” regulation that is

op-
pressive in relation to the underlying governmental interest.” Indeed, it is
hard to comprehend what “governmental interest” could possibly undergird
a restriction of this sort.

The city is also content to allow homeowners to add new bedrooms to
their houses and then sell their house later to an STR landlord. Here, too,
one can only wonder what the city hopes to accomplish by prohibiting reno-
vations made for the immediate purpose of expanding STR bedrooms, while
simultaneously permitting renovations that will expand the array of bed-
rooms available to prospective purchasers of short-term rental properties.
Like the licensing scheme disapproved in Patel, section 3.15 is too over- and
under-inclusive to qualify as a constitutional use of the city’s police powers,

and clumsily designed regulations of that sort cannot pass muster under the

due-course-of-law clause. See Patel, 469 S.W.3d at 87 (Tex. 2015).



III. THE PLAINTIFFS ARE ENTITLED TO A TEMPORARY
INJUNCTION

The plaintiffs have shown that the city’s ordinances violate their consti-
tutional rights, and that alone is sufficient to warrant a temporary injunction.
See Iranian Muslim Org. v. City of San Antonio, 615 S.W.2d 202, 208 (Tex.
1981) (“[A] court has no discretion to deny relief by a temporary injunction
where a violation of a constitutional right is clearly established.”). The Court

should remand for its entry.

CONCLUSION
The order denying the plaintiffs’ motion for temporary injunction should

be reversed, and the case remanded for further proceedings.
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